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§4.106

under the Act’s provisions. Other pro-
visions of the 1972 amendments include
the addition of a new section 10 to the
Act to insure that wage determinations
are issued by the Secretary for sub-
stantially all service contracts subject
to section 2(a) of the Act at the earliest
administratively feasible time; an
amendment to section 4(b) of the Act
to provide, in addition to the condi-
tions previously specified for issuance
of administrative limitations, vari-
ations, tolerances, and exemptions (see
§4.123), that administrative action in
this regard shall be taken only in spe-
cial circumstances where the Secretary
determines that it is in accord with the
remedial purpose of the Act to protect
prevailing labor standards; and a new
subsection (d) added to section 4 of the
Act providing for the award of service
contracts for terms not more than 5
years with provision for periodic ad-
justment of minimum wage rates and
fringe benefits payable thereunder by
the issuance of wage determinations by
the Secretary of Labor during the term
of the contract. A further amendment
to section 5(a) of the Act requires the
names of contractors found to have
violated the Act to be submitted for
the debarment list (see §4.188) not later
than 90 days after the hearing exam-
iner’s finding of violation unless the
Secretary recommends relief, and pro-
vides that such recommendations shall
be made only because of unusual cir-
cumstances.

(b) The provisions of the Act were
amended by Public Law 93-57, 87 Stat.
140, effective July 6, 1973, to extend the
Act’s coverage to Canton Island.

(c) The provisions of the Act were
amended by Public Law 94-489, 90 Stat.
2358, approved October 13, 1976, to ex-
tend the Act’s coverage to white collar
workers. Accordingly, the minimum
wage protection of the Act now extends
to all workers, both blue collar and
white collar, other than persons em-
ployed in a bona fide executive, admin-
istrative, or professional capacity as
those terms are used in the Fair Labor
Standards Act and in part 541 of title
29. Public Law 94-489 accomplished this
change by adding to section 2(a)(5) of
the Act a reference to 5 U.S.C. 5332,
which deals with white collar workers,
and by amending the definition of serv-
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ice contract employee in section 8(b) of
the Act.

(d) Included in this part 4 and in
parts 6 and 8 of this subtitle are provi-
sions to give effect to the amendments
mentioned in this section.

§4.106 [Reserved]

AGENCIES WHOSE CONTRACTS MAY BE
COVERED

§4.107

(a) Section 2(a) of the Act covers con-
tracts (and any bid specification there-
for) “entered into by the United States”
and section 2(b) applies to contracts
entered into “with the Federal Govern-
ment.” Within the meaning of these
provisions, contracts entered into by
the United States and contracts with
the Federal Government include gen-
erally all contracts to which any agen-
cy or instrumentality of the U.S. Gov-
ernment becomes a party pursuant to
authority derived from the Constitu-
tion and laws of the United States. The
Act does not authorize any distinction
in this respect between such agencies
and instrumentalities on the basis of
their inclusion in or independence from
the executive, legislative, or judicial
branches of the Government, the fact
that they may be corporate in form, or
the fact that payment for the contract
services is not made from appropriated
funds. Thus, contracts of wholly owned
Government corporations, such as the
Postal Service, and those of non-
appropriated fund instrumentalities
under the jurisdiction of the Armed
Forces, or of other Federal agencies,
such as Federal Reserve Banks, are in-
cluded among those subject to the gen-
eral coverage of the Act. (Brinks, Inc. v.
Board of Governors of the Federal Reserve
System, 466 F. Supp. 116 (D DC 1979); 43
Atty. Gen. Ops. (September 26,
1978).) Contracts with the Federal Gov-
ernment and contracts entered into “by
the United States” within the meaning
of the Act do not, however, include
contracts for services entered into on
their own behalf by agencies or instru-
mentalities of other Governments
within the United States, such as those
of the several States and their political

Federal contracts.

subdivisions, or of Puerto Rico, the
Virgin Islands, Guam, or American
Samoa.
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(b) Where a Federal agency exercises
its contracting authority to procure
services desired by the Government,
the method of procurement utilized by
the contracting agency is not control-
ling in determining coverage of the
contract as one entered into by the
United States. Such contracts may be
entered into by the United States ei-
ther through a direct award by a Fed-
eral agency or through the exercise by
another agency (whether governmental
or private) of authority granted to it to
procure services for or on behalf of a
Federal agency. Thus, sometimes au-
thority to enter into service contracts
of the character described in the Act
for and on behalf of the Government
and on a cost-reimbursable basis may
be delegated, for the convenience of the
contracting agency, to a prime con-
tractor which has the responsibility for
all work to be done in connection with
the operation and management of a
Federal plant, installation, facility, or
program, together with the legal au-
thority to act as agency for and on be-
half of the Government and to obligate
Government funds in the procurement
of all services and supplies necessary to
carry out the entire program of oper-
ation. The contracts entered into by
such a prime contractor with sec-
ondary contractors for and on behalf of
the Federal agency pursuant to such
delegated authority, which have such
services as their principal purpose, are
deemed to be contracts entered into by
the United States and contracts with
the Federal Government within the
meaning of the Act. However, service
contracts entered into by State or
local public bodies with purveyors of
services are not deemed to be entered
into by the United States merely be-
cause such services are paid for with
funds of the public body which have
been received from the Federal Govern-
ment as a grant under a Federal pro-
gram. For example, a contract entered
into by a municipal housing authority
for tree trimming, tree removal, and
landscaping for an urban renewal
project financed by Federal funds is
not a contract entered into by the
United States and is not covered by the
Service Contract Act. Similarly, con-
tracts let under the Medicaid program
which are financed by federally-as-
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§4.110

sisted grants to the States, and con-
tracts which provide for insurance ben-
efits to a third party under the Medi-
care program are not subject to the
Act.

§4.108 District of Columbia contracts.

Section 2(a) of the Act covers con-
tracts (and any bid specification there-
for) in excess of $2,5600 which are “en-
tered into by the * * * District of Co-
lumbia.” The contracts of all agencies
and instrumentalities which procure
contract services for or on behalf of the
District or under the authority of the
District Government are contracts en-
tered into by the District of Columbia
within the meaning of this provision.
Such contracts are also considered con-
tracts entered into with the Federal
Government or the United States with-
in the meaning of section 2(b), section
5, and the other provisions of the Act.
The legislative history indicates no in-
tent to distinguish District of Colum-
bia contracts from the other contracts
made subject to the Act, and tradition-
ally, under other statutes, District
Government contracts have been made
subject to the same labor standards
provisions as contracts of agencies and
instrumentalities of the United States.

[48 FR 49762, Oct. 27, 1983; 48 FR 50529, Nov. 2,
1983]

§4.109 [Reserved]
COVERED CONTRACTS GENERALLY

§4.110 What contracts are covered.

The Act covers service contracts of
the Federal agencies described in
§§4.107-4.108. Except as otherwise spe-
cifically provided (see §§4.115 et seq.),
all such contracts, the principal pur-
pose of which is to furnish services in
the United States through the use of
service employees, are subject to its
terms. This is true of contracts entered
into by such agencies with States or
their political subdivisions, as well as
such contracts entered into with pri-
vate employers. Contracts between a
Federal or District of Columbia agency
and another such agency are not within
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